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COMPLAINT FOR DECLARATORY RELIEF

INTRODUCTION

1. Responsible public officials must confront an unfortunate fact of
life: Not all of Kentucky’s children grow up in a home free from dependency,
neglect, and abuse.

2. Thankfully, Kentucky has tens of thousands of kinship
caregivers—relatives or close family friends of a child in need—willing to step
up and provide a loving, safe, and stable home for these children.

3. Understanding the importance of kinship caregiving in Kentucky,
the General Assembly unanimously passed Senate Bill 151 (“SB 151”) during
its 2024 regular session.

4. At bottom, SB 151 creates a much-needed window of time for
kinship caregivers to evaluate whether a particular route of kinship caregiving
1s best suited for them and, most importantly, the child for whom they are
caring.

5. But SB 151 is in limbo: Governor Andrew Graham Beshear and
the Cabinet for Health and Family Services (“CHFS”) refuse to execute it.

6. Relying on a questionable factual basis and a tortured reading of
Fletcher v. Commonwealth, 163 S.W.3d 852 (Ky. 2005), Governor Beshear and

CHFS claim that the General Assembly has not given them enough money to
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execute SB 151 and, that allegedly being the case, they are under no obligation
to carry out that law.

7. As the policymaking body and holder of the power of the purse
that determines the proper level of funding to give state agencies to carry out
the Commonwealth’s laws, the General Assembly says that Governor Beshear
and CHFS have more than enough money to carry out SB 151 and must do so.

8. Kentucky Auditor of Public Accounts (“APA”) Allison Joy Ball
wants to, by exercising her investigatory authority, figure out who is right and
create a path forward for Governor Beshear and CHF'S to carry out SB 151 for
the benefit of kinship caregivers and the children for whom they are caring.

9. But CHFS has now taken Governor Beshear’s intellectually
dishonest position to the next level: CHFS is now using that same questionable
factual and legal basis to refuse to even cooperate with the APA in the APA’s
examination of whether Governor Beshear and CHF'S can execute SB 151.

10.  To rectify this blatant disregard of their constitutional duty and
their obstruction of the APA’s investigatory authority—obstruction that, to the
APA’s knowledge, no Governor or executive branch agency has ever committed
in the history of the Commonwealth—the APA is here to ask this Court to
remind Governor Beshear and CHFS of their constitutional duty to execute

and obey the law.
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NATURE OF ACTION

11.  This Complaint for Declaratory and Injunctive Relief is governed
by the Kentucky Declaratory Judgment Act, KRS 418.005, et seq., and
Kentucky Rules of Civil Procedure 57 and 65.

12. KRS 418.040 provides that where “an actual controversy exists,
the plaintiff may ask for a declaration of rights, either alone or with other
relief; and the court may make a binding declaration of rights, whether or not
consequential relief is or could be asked.”

13.  An actual and justiciable controversy exists in this action.

PARTIES

14.  Allison Joy Ball is the duly elected Kentucky Auditor of Public
Accounts. She has broad investigatory authority, including the ability to
examine the conduct of state officers and agencies. KRS 43.050. She also has
broad authority to review any information an individual or entity has and can
assert that authority through subpoenas and by compelling testimony. KRS
43.080.

15. Andrew Graham Beshear is the Governor of the Commonwealth
of Kentucky. The Governor is the Commonwealth’s “Chief Magistrate,” Ky.
Const. § 69, and is charged with “tak[ing] care that the laws be faithfully
executed,” Ky. Const. § 81.

16.  Eric Friedlander is the Secretary of the Cabinet for Health and

Family Services. CHFS “is the primary state agency for operating the public
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health,” and its function “is to improve the health of all Kentuckians.” KRS
194A.010(1). CHFS 1s the primary entity charged with executing SB 151.

JURISDICTION AND VENUE

17.  This Court has jurisdiction over this action under Section 112(5)
of the Kentucky Constitution, KRS 23A.010(1), and KRS 418.040.

18.  Venue for this action is proper in this Court under KRS 452.405(2)
and KRS 452.480.

FACTUAL BACKGROUND

Kinship caregivers give prospective foster children a loving, safe, and
stable home.

19. Kinship caregivers provide an alternative caregiving option to
traditional foster care for a child in need.

20. Research continues to confirm that, in most instances, kinship
care 1s the best option to promote optimal overall well-being for children who
cannot be with their parents. Exhibit 1.

21.  Kinship caregivers provide a familiar, stable, and nurturing
temporary or permanent home for youth that preserves familial bonds and

cultural connections. Id.; Exhibit 9 at Shide 2.1

1 See also Department for Community Based Services Commissioner Lesa
Dennis, Interim Joint Committee on Families & Children, 10:00-11:12, 28:00—
33:35 (June 19, 2024),
https://ket.org/legislature/archives/2024/interim/interim-joint-committee-on-
families-and-children-td3355.
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22.  Children cared for by Kkinship caregivers experience less
placement disruptions than children in traditional foster care, which
minimizes additional trauma that can often compound to create more mental,
behavioral, and physical health concerns and barriers throughout life. Exhibit
1; Exhibit 9 at Slide 2.2

23. An estimated 55,000 children in Kentucky are currently being
raised by kinship caregivers. Exhibit 1. Stated differently, 6% of the
Commonwealth’s children are being cared for by a kinship caregiver, which is
twice the national average. Id.

The General Assembly passes SB 151.

24.  Recognizing the importance of kinship caregiving in Kentucky,
the General Assembly passed SB 151 during the 2024 regular session. Exhibit
2. That law does two notable things.

25.  First, SB 151 gives the child a voice in the caregiver placement
process: When deciding with whom to place a neglected or abused child, CHFS
must give that child an opportunity to voice his or her desired placement.
Exhibit 2 at Section 1(1)(c).

26. Second, as explained more below, SB 151 provides a window of
opportunity for kinship caregivers to decide on a placement option that
potentially offers them a better financial and custodial option in caring for a

child in need. Exhibit 2 at Section 2(3).

2 See also Commissioner Dennis, supra n.1, at 10:00-11:12, 28:00-33:35.
6
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27.  SB 151 passed unanimously out of the General Assembly and was
signed by Governor Beshear.

SB 151 helps kinship caregivers and the children they care for.

28. A court can remove a child from an abusive situation. KRS
620.070, .072, .080, .090, .100, .110, .130, .140.

29.  After it does so, when the court is deciding where to temporarily
place the child, it has many options. KRS 620.140, .142; J. B-K v. CHF'S, 48
F.4th 721, 724 (6th Cir. 2022).

30.  One of those options is to put a child in the care of a kinship
caregiver. KRS 620.140, .142; J. B-K, 48 F.4th at 724. That takes one of three
forms, two of which are most relevant here.

31. First, a kinship caregiver can choose to assume temporary
custody of a child in need. J. B-K, 48 F.4th at 724 (citing KRS 620.140(1)(c));
Exhibit 8 at Slide 5; Exhibit 9 at Slides 4—5; Exhibit 10.

32. Second, a kinship caregiver can choose to have CHFS take legal
custody of the child while the child is placed with that kinship caregiver to
provide for the child’s day-to-day care as a kinship care foster parent. J. B-K,
48 F.4th at 724 (citing KRS 620.140(1)(d)); Exhibit 8 at Slide 5; Exhibit 9 at
Slides 4—-5; Exhibit 10; see also KRS 620.090.

33. The path that a kinship caregiver chooses has major financial and
custodial 1implications. Generally, the Kkinship-care-foster-parent route

provides greater financial assistance and a path for kinship caregivers to
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obtain subsidized permanent custody of the child for whom they are caring.
Exhibit 8 at Slides 5—6; Exhibit 9 at Slides 4—6.

34. CHFS policy provides that prospective kinship caregivers only
have ten working days to decide on a particular path.3

35.  So under that policy, kinship caregivers have ten working days to
process the emotions of becoming a kinship caregiver, evaluate both the short
and long-term benefits of the caregiving options before them, and then
officially decide upon which option to take.

36. For obvious reasons, kinship care advocates and the General
Assembly found this window of time to be insufficient for prospective kinship
caregivers to truly understand the benefits of becoming a kinship care foster
parent, especially since CHFS purportedly fails to adhere to that full ten-day
window in many instances.*

37.  So the General Assembly decided to unanimously pass SB 151 to
give prospective kinship caregivers 120 days (or any time a CHFS-specified
qualifying event occurs) to decide whether to become a kinship care foster

parent.

3 DCBS Standards of Practice Online Manual, C8.1 Relative and Fictive Kin
Placement Consideration, Procedure § 6 (Mar. 24, 2025), https://manuals-sp-
chfs.ky.gov/C8/Pages/C8-1.aspx.

4 Senator Julie Raque Adams and Norma Hatfield, Senate Families & Children
Committee, 6:49-22:40 (Feb. 6, 2024),
https://ket.org/legislature/archives/2024/regular/senate-families-children-
committee.
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38. This way, prospective kinship caregivers would have plenty of
time to evaluate and analyze all the complexities surrounding the decision to
become a kinship care foster parent, which, for almost all of Kentucky’s kinship
caregivers and the children for whom they are caring, is objectively the best
kinship caregiving path.

Governor Beshear and CHFS refuse to execute SB 151.

39. This progress made for the benefit of kinship care in Kentucky
came to a crashing halt on April 10, 2024.

40.  On that day, Governor Beshear informed the General Assembly
that he had no intention of executing about 24 new laws—SB 151 included—
and resolutions, almost all of which he, himself, signed into law. Exhibit 3.

41. Governor Beshear’s novel theory for skirting his constitutional
duty to faithfully execute the law, Ky. Const. §§ 69, 81, as the APA understands
it, 1s this: Fletcher allows him to refuse to execute a law if he simply makes the
untested assertion that he was not given the requisite funds to execute that
law. Exhibit 3.

42.  This theory has been explicitly adopted by CHF'S in its refusal to

execute SB 151.5 Relying on Governor Beshear’s Fletcher argument, CHFS

5 Commissioner Dennis, Interim Joint Committee on Families & Children,
57:30-1:11:00 (June 19, 2024),
https://ket.org/legislature/archives/2024/interim/interim-joint-committee-on-
families-and-children-td3355; CHFS Secretary Eric Friedlander, Interim Joint
Committee on Families & Children, 46:46-1:31:30 (July 30, 2024),
https://ket.org/legislature/archives/2024/interim/interim-joint-committee-on-
families-children-5z6pt3.
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believes that it doesn’t have to execute SB 151 as long as it makes the untested
assertion that it doesn’t have the requisite funds to do so.
Auditor Ball steps in to see what needs to be done.

43.  Upon this public refusal to implement SB 151, Kentuckians came
to the APA and Auditor Ball, who was already keeping an eye on this
development herself, with concerns about the veracity of Governor Beshear
and CHFS’s position. These concerns boil down to two main questions.

44.  First, does SB 151 really come with the $19.7 million price tag
that Governor Beshear and CHFS say it does? Exhibit 3.

45.  Second, does CHFS really not have the funds to execute SB 151,
regardless of SB 151’s true cost?

46. Because of SB 151’s importance, coupled with the resources and
expertise of the APA to answer these questions, Auditor Ball launched an
investigation into Governor Beshear and CHFS’s refusal to execute SB 151.

47.  The investigation is meant to answer those two questions so that
the APA can show either that: 1) CHFS has the money to execute SB 151,
regardless of its true cost; or 2) the General Assembly needs to appropriate

more funds to CHFS so it and Governor Beshear can execute SB 151.

10
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48. The APA began that investigation on October 23, 2024, in hopes
of forging a path forward for kinship caregivers and the children for whom they
are caring to benefit from SB 151.6
The investigation is now stalled because of CHFS’s obstruction.

49. The APA is almost finished with its investigation.

50.  But it now needs information from CHFS that it cannot obtain
from anyone but CHFS.

51. To begin obtaining that information, the APA sent an
engagement letter to CHFS on April 4, 2025. Exhibit 4.

52. This letter informed CHFS of the next step of the APA’s
investigatory process and outlined initial additional information needed by the
APA for its investigation. Id.

53. Having heard nothing from CHFS for almost a week, the APA
sent follow-up correspondence to CHFS on April 10. Exhibit 5.

54. This correspondence informed CHFS that the APA needed to
schedule an entrance conference with CHFS to begin collecting information
and conducting interviews with staff. Id.

55.  On April 11, CHFS sent a letter to the APA making it clear that

CHEFS has no intention of cooperating with or participating in any further

6 Auditor Allison Ball, Interim Joint Committee on Families & Children, 2:40—
8:25 (Oct. 23, 2024), https://ket.org/legislature/archives/2024/interim/interim-
joint-committee-on-families-and-children-svd5r7.
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investigation by the APA into whether Governor Beshear and CHFS can
execute SB 151. Exhibits 6, 7.

56. CHFS’s reasoning is that because it allegedly does not have the
money to execute SB 151, and Governor Beshear and CHFS must execute laws
only for which they have sufficient funds, the APA can’t even investigate CHFS
to determine if CHFS’s assertions about its financial situation are true. Exhibit
7. In other words, CHF'S is now using Governor Beshear’s Fletcher argument,
Exhibit 3, to directly challenge the investigatory authority of the APA.

57. In the words of CHFS: “Any further inquiry into the Cabinet’s
mnability to implement the unfunded mandated [sic], Senate Bill 151, is
mnappropriate and unnecessary.” Exhibit 7.

The APA needs more information from CHFS.

58. The APA is at the point in its investigation where it needs records
and information that it can gather only by asking and receiving it directly from
CHFS.

59. For example, to determine whether CHFS has discretionary
funds to put toward executing SB 151, the APA needs CHFS’s records and
communications “pertaining to and showing [the Department for Community

Based Services’]7 decision-making for when, how much, for what purpose, and

7The Department for Community Based Services (“DCBS”) is the entity within
CHFS that CHFS has designated as responsible for directly executing SB 151.

12
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why certain unrestricted funds became obligated in fiscal year 2025.” Exhibit
4 at 3.

60. This information will help the APA discern whether DCBS has
discretionary funds that it can use to execute SB 151 and whether DCBS is
making unnecessary expenditures when it should be putting that money
toward executing SB 151.

61. But, without any legal basis, CHFS has refused to provide
responsive information to the APA. Exhibit 7.

62. As another example, the APA requested all of DCBS’s active
contracts with vendors. Exhibit 4 at 3.

63.  This information will assist the APA in discerning whether DCBS
maintains unnecessary or wasteful contracts with third parties.

64. CHFS claims that these contracts are available on the Finance
and Administration Cabinet’s transparency website. Exhibit 7.

65. However, the APA has been unable to locate on that website (even
before CHF'S suggested it, which is why the APA asked CHFS directly for this
information) numerous contracts with vendors whose names appear as having
received public funds on DCBS’s expenditure reports.

66. As a final example, the APA needs to interview various
individuals within CHFS to gather more detailed information about numerous

expenditures listed on DCBS’s expenditure reports. Exhibit 4 at 3.
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67. The APA needs this information to determine whether certain
DCBS expenditures were and continue to be unnecessary and can be put
toward executing SB 151 instead.

68. But CHFS is refusing to cooperate with the APA’s examination by
obstructing the APA’s access to internal CHFS information for review and
CHEFS employees for interviews. Exhibit 7.

The crux of this case.

69. It is now, then, for this Court to decide two things.

70.  First, does Fletcher allow Governor Beshear and CHF'S to refuse
to carry out and abide by the Commonwealth’s laws, including SB 151 and the
APA’s statutory authority outlined in KRS Chapter 43?

71. Second, can Governor Beshear and CHFS prevent the APA from
investigating the Governor and CHFS’s ability to execute SB 1517

72. The answers to both of those questions should be no. The
Kentucky Constitution requires Governor Beshear and CHFS to do whatever
1t takes to carry out and abide by all of the Commonwealth’s laws. And the
Governor and CHFS have no authority whatsoever to preclude the APA from

exercising its investigatory authority to determine if SB 151 can be executed.

COUNTI-DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF:
Governor Beshear and CHFS must faithfully execute the law.

73. The APA incorporates all previous paragraphs by reference.
74.  Section 69 of the Kentucky Constitution places “[t]he supreme

executive power of the Commonwealth” in the hands of Governor Beshear.
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75.  Section 81 of the Kentucky Constitution requires Governor
Beshear to use this authority to “take care that the laws be faithfully
executed.”

76.  Under the plain text of these constitutional provisions, Governor
Beshear must ensure that his cabinets—like CHFS—execute and follow the
law.

77. Right now, Governor Beshear and his various cabinets and
administrative agencies are violating the mandates of these constitutional
provisions by refusing to execute, follow, and adhere to numerous laws.
Exhibits 3, 11.

78. The laws that Governor Beshear and CHFS are refusing to
execute, follow, and adhere to include both SB 151 and KRS Chapter 43, the
latter of which lays out the authority of the APA to examine and investigate
the conduct of state agencies and officers like CHFS and Governor Beshear
himself.

79. More specifically, the APA, as a constitutionally established
office, Ky. Const. § 91, is responsible for the “auditing of the . . . performance
of all spending agencies of the state.” KRS 43.050(1).

80. The APA has the authority to “[aJudit ... at such ... times as may
be deemed expedient, the accounts of all state agencies, all private and

semiprivate agencies receiving state aid or having responsibility for the
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handling of any state funds, the accounts, records, and transactions of the
budget units, and the general accounts of the state.” KRS 43.050(2)(a).

81. The APA has the authority to “[e]xamine periodically the
performance, management, conduct, and condition of all . . . state agencies. The
examinations shall give special attention to the faithful and economical
application of any money appropriated by the state to the . . . state agency
examined.” KRS 43.050(2)(c).

82. The APA has the authority to “[ijnvestigate the means of
accounting for, controlling, and [e]nsuring the safe custody of all property of
the state, and verify the existence and condition of such property charged to,
or held in the custody of any state agency.” KRS 43.050(2)(h).

83.  The APA has the authority to “[a]Judit the statements of financial
condition and operations of the state government, and certify in writing the
results of the audit and examination with the comments [it] deems necessary
for the information of the General Assembly.” KRS 43.050(2)(2).

84. The APA has the authority to “[r]eport immediately in writing to
the Governor, the Legislative Research Commission, and the secretary of the
Finance and Administration Cabinet, any unauthorized, illegal, irregular, or
unsafe handling or expenditure of state funds, or other improper practice of
financial administration, or evidence that any such handling, expenditure, or

practice is contemplated, and any obstruction of the Auditor or his agents
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during the conduct of any audit or investigation of a state agency.” KRS
43.050(2)().

85. And finally, the APA has the authority to “investigate and
examine into the conduct of all state . . . officers who are authorized to receive,
collect, or disburse any money for the state, or who manage or control any
property belonging to the state or in which the state is interested, or who make
estimates or records that are used as a basis by any state agency in the
disbursement of public funds.” KRS 43.050(3).

86. In short, all of this authority allows the APA to examine and
investigate whether Governor Beshear and CHF'S can execute SB 151.

87. The APA’s authority in this regard is backed by the statutory
responsibility of state agencies and officers, like CHFS and Governor Beshear,
to give the APA whatever it needs during the APA’s examinations and
Iinvestigations.

88.  More specifically, the APA “shall have access to and may examine
all books, accounts, reports, vouchers, correspondence files, records, money and
property of any state agency.” KRS 43.080(1).

89.  For the Governor and CHFS’s part, “[e]very officer or employee of
any such agency having such records or property in his or her possession or
under his or her control shall permit access to and examination of them upon

the request of the [APA].” Id.
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90. The APA may also “require information on oath from any person
touching any matters relative to any account or matter that the [APA] is
required or authorized to state, audit, investigate, review, or settle.” KRS
43.080(3).

91.  Finally, the APA may “issue process and compel the attendance
of witnesses and administer oaths and compel witnesses to testify in any of the
audits, reviews, or investigations the [APA] is authorized to make.” KRS
43.080(4).

92.  So Governor Beshear and CHFS must give the APA what it asks
for.

93. And Governor Beshear must ensure that his cabinets, like CHF'S,
give the APA what it asks for.

94. The only argument that Governor Beshear and CHFS have
offered to justify refusing to execute SB 151 and abide by all of the APA’s
statutory authority outlined above is their Fletcher argument.

95. As the APA understands it, this argument is that Governor
Beshear and his agencies not only do not have to execute laws that they allege
cost money that they allegedly don’t have, but also that the APA does not even
have the authority to investigate the veracity of those allegations. Exhibits 3,
7, 11.

96.  This position finds no support in Kentucky law.

18
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97. Even Fletcher itself does not support this position. In fact,
Fletcher itself notes that even “[i]f the legislative department fails to
appropriate funds deemed sufficient to operate the executive department at a
desired level of services, the executive department must serve the citizenry as
best it can with what it is given.” 163 S.W.3d at 873.

98. In other words, Governor Beshear and CHFS must use what the
General Assembly has given them to execute duly enacted laws like SB 151.

99. This means doing whatever it takes to allocate sufficient funds to
execute those laws.

100. By contrast, neither Fletcher nor any other authority hold that
Governor Beshear and CHFS can refuse to execute certain laws for which they
simply allege have a particular cost that they allegedly cannot pay for.

101. Nor does Fletcher or any other authority somehow abrogate the
APA’s authority to examine and investigate the veracity of those contentions.

102. For all of these reasons, the APA respectfully requests that the
Court issue a declaration that neither Fletcher nor any other source of
authority allows Governor Beshear and CHF'S to refuse to execute or flout the
General Assembly’s duly enacted laws, including SB 151 and KRS Chapter 43.
This declaration should also say that, to abide by their constitutional duty to
execute the law, Governor Beshear and CHFS must figure out a way to execute

all of the General Assembly’s laws using the funding they have.
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103. The APA additionally requests that the Court issue a declaration
that neither Fletcher nor any other source of authority allows Governor
Beshear and CHFS to refuse to participate in and defy the APA’s audit,
examination, and investigatory authority. In short, the APA respectfully
requests a declaration that Governor Beshear and CHFS must give the APA
what is asks for.

104. And pursuant to CR 65, the APA respectfully requests that the
Court issue injunctive relief forcing Governor Beshear and CHFS to execute,
follow, and abide by the General Assembly’s laws, including SB 151 and KRS
Chapter 43. The APA respectfully requests that this injunctive relief also
requires Governor Beshear and CHFS to provide the APA with whatever
information it asks for—whatever documentation, information, and interviews
the APA needs to complete its audits, examinations, and investigations.

PRAYER FOR RELIEF

In accordance with everything discussed above, the Auditor of Public
Accounts requests the following relief:

A. A declaration that neither Fletcher v. Commonwealth, 163 S.W.3d
852 (Ky. 2005), nor any other source of authority allows Governor Andrew
Graham Beshear and the Cabinet for Health and Family Services to refuse to
execute, follow, and abide by the General Assembly’s duly enacted laws,

including 2024 Senate Bill 151 and KRS Chapter 43;
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B. A declaration that, to abide by their constitutional duty to execute
the law, Governor Beshear and CHFS must do what it takes to execute all of
the General Assembly’s laws using the funding they have;

C. A declaration that neither Fletcher nor any other source of
authority allows Governor Beshear and CHFS to refuse to participate in and
defy the APA’s audit, examination, and investigatory authority;

D. A declaration that Governor Beshear and CHFS must give the
APA what it asks for—whatever documentation, information, and interviews
1t needs to complete its audits, examinations, and investigations.

E. Injunctive relief effectuating all of the aforementioned
declarations, namely, injunctive relief (1) forcing Governor Beshear and CHFS
to execute, follow, and abide by the General Assembly’s laws, including SB 151
and KRS Chapter 43; (2) prohibiting Governor Beshear and CHFS from
refusing to participate in and defy the APA’s audit, examination, and
investigatory authority; and (3) requiring Governor Beshear and CHF'S to give
the APA what it asks for—whatever documentation, information, and
Iinterviews it needs to complete its audits, examinations, and investigations.

F. All fees and costs associated with this lawsuit; and

G. Any other relief to which the Auditor of Public Accounts is

entitled.
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Respectfully submitted,

/s/ Alexander Y. Magera
Alexander Y. Magera (No. 97708)
Jeremy Sylvester (No. 92771)
Savannah Baker (No. 99492)
Office of the Auditor of Public Accounts
209 St. Clair Street

Frankfort, Kentucky 40601
Phone: (5602) 564-5841
Alexander.Magera@ky.gov
Jeremy.Sylvester@ky.gov
Savannah.Baker@ky.gov

Counsel for Auditor Ball
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Introduction

Through life-altering and often traumatic experiences, such as separation from a parent, kinship and fictive
kin caregivers are able to provide a familiar, stable, and nurturing temporary or permanent home for youth
that preserves familial bonds and cultural connections."

{ 3

Kinship c;are includes children Wh? were Formal: Children who live with relatives or close
placed in the care of a relative or : family friends. DCBS is involved.

trusted family friend (known as fictive
kin) through foster care or legal custody Informal: Children who live with relatives or close
arrangements by the Department of : family friends. DCBS is not involved.

Community Based Services (DCBS) or

(?o.urt ir]te'rvention. It also includes thqse E— Children who are placed with close
living in informal arrangements, which : family friends or other trusted adult with

can occur outside of DCBS and court a connection to the youth or family.
involvement.

According to the latest data, an estimated 55,000 Kentucky children are being raised by a relative or
fictive kin, generally termed “kinship care.”2 In 2023, as many as 1,500 Kentucky children were placed in a
relative or fictive kin home by DCBS. Kentucky’s known prevalence of kinship care is 6%, which is twice
the national average.®

B Kentucky children being cared for by kin,

: m both formally and informally

Kentucky children placed in kinship or
fictive kin care due to removal from home

While there is less data on informal or private kinship arrangements, children transitioning to kin and fictive
kin homes experience less placement disruptions than youth in foster care. Utilizing kinship placements as
an alternative to foster care serves to minimize additional trauma for youth that can often compound to
create more mental, behavioral, and physical health concerns and barriers throughout life.* Research
continues to confirm that, in most instances, kinship care is the best option to promote optimal overall
wellbeing for children who cannot be with their parents.

Kentucky’'s known prevalence of kinship care is
6%, which is twice the national average.
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IR O L@ While children in kinship care show more
(IO WS N VI E LM positive behavioral and mental health outcomes,
me“';(?' hﬁ_a”fh OUtcomdeS IUEUN non-kinship foster and adoptive families may
RO e PR S EdD have better access to resources and support.®
adoptive families. o S .

Considering that kinship caregivers are often
grandparents or older relatives, they are more

However, their counterparts

have better access to . . . . .
resources and support. likely to be retired or use Social Security benefits

and rely on low and fixed incomes.

Kinship families have less connections with DCBS or other social service agencies as many of these are
informal arrangements that are made outside of the child welfare system. Thus, compared to certified or
private agency non-kin foster parents, kinship and fictive kin caregivers may have less familiarity with
navigating available resources, with less programs they are eligible for and fewer support networks.

Kentucky's own history of kinship care demonstrates the disparities in support between kinship and non-
kinship foster and adoptive parents, and how those disparities may negatively influence outcomes for
Kentucky children. In 2013, a moratorium was placed on the Kinship Care Program that previously
allotted monthly payments of $300 per child to kinship caregivers stepping in as an alternative to foster
care, due to state budget constraints.® While kinship caregivers were not permitted the same access to
financial support as non-relative foster and subsidized adoptive parents, the number of children in
kinship care still saw an increase by 3% between 2013-2017, and children placed in non-kin foster care
grew by 4.5% in the same time period.”

Beginning in 2019, kinship and fictive-kin parents were able to receive a small daily payment while awaiting
DCBS approval as a child-specific foster home.® However, payments for approved and/or certified child-
specific foster homes remained less than the basic amount for non-relative/fictive kin foster parents until
recently.’

The following report was developed by Kentucky Youth Advocates (KYA), in partnership with the Kinship
Families Coalition of Kentucky and funded by Casey Family Programs (CFP), to raise awareness of the
unique needs and challenges faced by kinship families. The study aimed to identify gaps in services and
resources, as well as discuss any opportunities for improvements to policies, practices, or programs that
can ensure kinship families are well supported in efforts to promote the best outcomes for Kentucky
children.
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Asset Map

KYA and the Kinship Families Coalition of Kentucky compiled a list of
resources for kinship families, with a special focus on resources that
could assist with the following categories: Housing/Utilities, Basic
Needs (food, clothing, and household goods), Education, Legal &
Advocacy Services, Support Groups, and Medical/Mental/Behavioral
Health. Resources were compiled from a previous resource list by
Kinship Families Coalition of Kentucky, KYA staff submissions,
submissions from partner agencies for this kinship project, as well as
submissions from individual participants during the course of the
surveys and listening sessions.

From this compiled list of resources, the Kinship Families Coalition of Kentucky has updated an asset map
to allow kinship families and service providers to reference and refer to known resources and supports in
their area, promoting help-seeking behaviors that can foster resiliency. Sortable and searchable by county
and resource type, this map hopes to promote the awareness and accessibility of available resources.

Acknowledging both Kentucky’s existing assets and gaps in resources and services can
help inform policy, program, and community development. The Kinship Families
Coalition of Kentucky's asset map is available at kinshipky.org/search-resources/.

Survey

KYA and the Kinship Families Coalition of Kentucky developed two surveys, one for kinship caregivers and
one for service providers of kinship families. Providers were defined as professionals who work with or
provide services for children or kinship/fictive kin families (ex. health care providers, school personnel,
state/local government, nonprofit agencies, etc.).

The surveys were open to Kentucky residents who identified as kinship/fictive kin caregivers or providers,
administered virtually through Survey Monkey. The data was collected from the Survey Monkey responses,
analyzed for statewide information, and then disaggregated by region.

Listening Sessions

:Ee want to hear from you,

KYA and the Kinship Families Coalition of Kentucky conducted listening
sessions in each of the nine DCBS service regions of Kentucky. Participants of
the listening sessions consisted of kin and fictive kin caregivers, providers for
kinship families, Family Resource and Youth Services Center (FRYSC) workers,
Court Appointed Special Advocates (CASA) staff and volunteers, and other
community stakeholders with an interest in the cause of kinship care.

Notes were kept by KYA staff during the listening sessions, capturing discussions and direct quotes from
listening session participants. KYA staff analyzed listening session notes for themes and disaggregated by
region.

KENTUCKY YOUTH ADVOCATES | KYYOUTH.ORG | 04

CE48E6D9-8A16-4F32-A74D-75686437AD88 : 000027 of 000090



Findings
Caregiver Survey Results

Through 182 survey responses and 101 participants in nine listening sessions, KYA and the Kinship
Families Coalition of Kentucky gathered a rich pool of information that better illustrates the situations
faced by relative and fictive kin caregivers. While most respondents to the caregiver survey were relative
caregivers (92%), Caucasian (92%), and female (98%), every DCBS region was represented, ensuring
perspectives across the state were included.

While the specific needs caregivers identified as
important varied slightly by region, basic needs, such
as food (53%), clothing (48%), and school supplies
(42%) were the most consistently mentioned.
Financial supports, housing assistance, and
information technology were also identified by one-
third of participants. Some of the most frequent
requests for assistance identified in the listening
sessions included peer support, respite care, mental
health care, and legal assistance.

Most Common Caregiver Basic Needs Identified

Food

Clothing

School Supplies

Beyond tangible and basic needs, survey and listening session respondents identified other barriers to
success. Twelve percent of caregivers felt their age had a negative impact on the services they received.
Just over three-fourths of respondents did not have a DCBS caseworker assigned to them. The most
common barrier caregivers encountered was that the workers did not either know of or proactively share
information and resources that caregivers would benefit from, with nearly one in three identifying this
experience.

Agency issues were also a problem—interagency

communication, worker availability and experience, and [i:l) . .
communication with families were all noted to be difficulties. - ‘
Many families felt like they h i

any families felt like they aq no .prepara'.uon or support WS\
once they agreed to become kinship caregivers, one workers they interacted
respondent said it felt like “being dropped off on an island with were either unaware of
alone.” or did not actively provide

helpful resources.

Many families felt like they had no preparation or support once they agreed to become kinship
caregivers, one respondent said it felt like “being dropped off on an island alone.”

Half of respondents said they felt they could use mental health assistance for themselves, and 45% for the
children they cared for. One-third said they used KTAP, and nine in ten utilized Medicaid. Many families did
find assistance, with the most helpful organizations being the Family Resource and Youth Service Centers
(FRYSCs) and schools in general (28%). The Kinship Families Coalition of Kentucky and the University of
Kentucky KY-KINS were also frequently mentioned organizations that provided support.
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Provider Survey Results

Service provider respondents primarily worked for nonprofit organizations (53%), with the second most
chosen occupation being school personnel (13%). Less common providers included CASA workers, public
health department employees, and university or college employees. The most common services provided
by respondents were support groups (47%) and education supports (28%). Many services provided were
not listed in our survey and included things like direct services, advocacy, and referral resources.

Kinship Family Needs
Identified by Service Providers

Basic Child Mental
Needs Care Health
Care

Similarly to caregivers, service providers noted that
the most inadequate resource for caregivers were
basic needs (financial supports, food, clothing, etc.),
with 83% choosing this option. Child care (57%) and
mental health care (43%) were also listed as top
priorities for families. Child care (53%) and basic
needs (47%) were noted to be the most difficult to
access, and mental health care was noted to be hard
to obtain (36%).

Many service providers also felt that organized
support groups, whether informal (run by caregivers)
or formal (run by organizations) were less available,
and many of their clients also struggled with health
care (19%) and legal services (40%).

Resources Most Difficult to Access Identified by Service Providers

Child Care  Basic Needs

Legal Mental Support  Health Care
Services  Health Care Groups

Overwhelmingly, both caregivers and service providers noted a lack of organized
support for kinship families, particularly in comparison to foster families.
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Recommendations

Based on the findings from the surveys, listening sessions, and a review of literature related to best
practices, the Kinship Families Coalition of Kentucky will seek to support the following recommendations
for the Kentucky General Assembly, Department for Community Based Services, and community leaders
to consider:

System Level Changes

¢ Create specialization within DCBS by assigning cases involving kinship families to kinship-specific
DCBS workers, and create subsidized permanent custody workers, similar to the practice of assigning
adoption subsidy workers for adoptive families.

e Change or remove the age of eligibility for the Kentucky Family Caregiver Program, as well as other
programs to encompass younger grandparents or other kin, like adult siblings, aunts, cousins, etc.

¢ Incentivize and invest in Family Peer Support services and support groups for both caregivers and
children provided by local organizations including FRYSCs, Cooperative Extension, local libraries, or
other agencies or nonprofits. The support groups should be accessible, evidence-informed and in
person, including child care and meals.

o Note: Communities should consider utilizing Opioid Settlement funds to support these families
impacted by the opioid epidemic.

e Expand community-based mentorship opportunities for youth in kinship care and their caregivers.

¢ Provide or facilitate comprehensive reunification services for kinship families to create opportunities
for children to return safely to their birth families, when appropriate.

¢ Provide family counseling and mediation services for kinship families as part of the DCBS case plan.

¢ Provide Judges a Bench Card related to kinship care utilization and needed supports.

Practice Level Changes

¢ Increase the frequency and accessibility of trainings on the unique experiences and needs of kinship
families to DCBS staff, private foster care agency staff, and community mental health providers.
o Note: The Annie E. Casey Foundation offers a five-part training series on Engaging Kinship
Caregivers for agencies to utilize or reference when developing these trainings.
¢ Provide comprehensive informational packets and educational materials for new kinship caregivers.
These materials should be provided to kinship caregivers when the option for kinship is first identified
including:
Commonly used terms among the DCBS and court systems
Generalized timeline of how to expect the case to progress
Resources and contacts
Clear list of benefits and resources that are available to kinship caregivers and the children
Health history of child(ren)
o Training resources including for behavioral health issues and LGBTQIA youth
¢ Provide preference options for kinship caregivers on how to receive communication
o Utilize best practices to actively seek the most appropriate placement for the child when identifying
kinship and fictive kin caregivers, including addressing disproportionality in the placement of children
of color into foster care instead of kinship care.

O O O O ©o
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CHAPTER 85 1

CHAPTER 85
(SB 151)

AN ACT relating to relative and fictive kin caregivers.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:
=»Section 1. KRS 620.140 is amended to read as follows:

(1)  In determining the disposition of all cases brought on behalf of dependent, neglected, or abused children, the
juvenile session of the District Court, in the best interest of the child, shall have but shall not be limited to the
following dispositional alternatives:

(a)

(b)

(c)

(d)

(e)

Informal adjustment of the case by agreement, which may be entered into at any time. Informal
adjustment may include an agreed plan by which:

1. The parent or other person exercising custodial control or supervision agrees that grounds exist
for a finding of dependency, neglect, or abuse, and agrees to the conditions of protective orders
under paragraph (b) of this subsection for a duration of up to one (1) year;

2. The action will be dismissed by the court, without hearing, at the end of the period agreed upon
if no motion is brought alleging a violation of a protective order; and

3. If a motion is brought alleging a violation of a protective order, a hearing will be held at which
the parent or other person exercising custodial control or supervision may contest the alleged
violation, but may not contest the original grounds for a finding of dependency, neglect, or
abuse. If a violation is found to have occurred, the court may consider other dispositional
alternatives pursuant to this section;

Protective orders, such as the following:

1. Requiring the parent or any other person to abstain from any conduct abusing, neglecting, or
making the child dependent;

2. Placing the child in his or her own home under supervision of the cabinet or its designee with
services as determined to be appropriate by the cabinet; and

3. Orders authorized by KRS 403.715 to 403.785 and by KRS Chapter 456;

Removal of the child to the custody of an adult relative, fictive kin, other person, or child-caring facility
or child-placing agency, taking into consideration the wishes of the parent or other person exercising
custodial control or supervision. Before any child is committed to the cabinet or placed out of his or her
home under the supervision of the cabinet, the court shall determine that reasonable efforts have been
made by the court or the cabinet to prevent or eliminate the need for removal and that continuation in
the home would be contrary to the welfare of the child. If a child is to be placed with an adult relative or
fictive kin, the child, if able, parent, or other person exercising custodial control or supervision shall
provide a list to the cabinet of possible persons to be considered;

Commitment of the child to the custody of the cabinet for placement for an indeterminate period of time
not to exceed his or her attainment of the age eighteen (18), unless the youth elects to extend his or her
commitment beyond the age of eighteen (18) under paragraph (e) of this subsection. Beginning at least
six (6) months prior to an eligible youth attaining the age of eighteen (18), the cabinet shall provide the
eligible youth with education, encouragement, assistance, and support regarding the development of a
transition plan, and inform the eligible youth of his or her right to extend commitment beyond the age
of eighteen (18); or

Extend or reinstate an eligible youth's commitment up to the age of twenty-one (21) to receive
transitional living support. The request shall be made by the youth prior to attaining twenty (20) years
of age. A youth may opt in or out of extended commitment up to two (2) times prior to attaining twenty
(20) years of age, with a ninety (90) day grace period between the time he or she exits and then reenters
custody so long as there is documentation that his or her request was submitted prior to attaining twenty
(20) years of age. The court may grant an extension or reinstatement of a youth's commitment even if
the concurrence of the cabinet occurs after the youth attains twenty (20) years of age. Upon receipt of

Legislative Research Commission PDF Version
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ACTS OF THE GENERAL ASSEMBLY

the request and with the concurrence of the cabinet, the court may authorize commitment up to the age
of twenty-one (21).

An order of temporary custody to the cabinet shall not be considered as a permissible dispositional alternative.
= Section 2. KRS 620.142 is amended to read as follows:

The cabinet shall develop custodial, permanency, and service options, including but not limited to monetary
supports, that shall be available to a relative or fictive kin caregiver in the instance that a child, who would
otherwise be placed in another out-of-home placement, is placed with him or her due to a cabinet finding that
the child is abused, neglected, or dependent, as determined by an assessment or investigation conducted in
accordance with this chapter. The custodial, permanency, and service options available to a relative or fictive
kin caregiver shall include but not be limited to:

(a) A notification form that explains and describes the process by which a relative or fictive kin caregiver
can be certified as a child-specific foster home and the financial and support benefits that come with
that type of placement;

(b) A program for a one (1) time monetary benefit as established by an administrative regulation
promulgated in accordance with KRS Chapter 13A per child given to the relative or fictive kin
caregiver at the time a child is placed with the relative or fictive kin caregiver; and

(c) A detailed placement packet that lists all types of supports, financial and otherwise, that are available to
a relative or fictive kin caregiver given to the relative or fictive kin caregiver at the time a child is
placed with the relative or fictive kin caregiver.

The cabinet shall disclose to a prospective relative or fictive kin caregiver each of the options established in
subsection (1) of this section prior to the child's placement. The prospective relative or fictive kin caregiver
shall select the option that best represents the level of care and support needed for the child while the child is
receiving treatment and care in the placement with the relative or fictive kin caregiver.

Within one hundred twenty (120) days of a placement made by the cabinet due to a cabinet finding that a
child is abused, neglected, dependent, or a status offender, or upon a qualifying event as established in
administrative regulation, a relative or fictive kin caregiver may apply to become a relative or fictive kin
foster parent for the child in his or her care.

The custodial, permanency, and service options required by subsection (1) of this section shall reflect
nationally recognized best practices.

)1 The cabinet shall maximize services available under federal and state law, including but not limited to

(6)

Titles IV and XIX of the Social Security Act, to fulfill the requirements of this section.

The cabinet shall, if necessary, seek any state or federal waivers to implement the provisions of subsection
(3) of this section.

(7)) The cabinet shall promulgate administrative regulations in accordance with KRS Chapter 13A to

implement this section.

Signed by Governor April 5, 2024.
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COMMONWEALTH OF KENTUCKY
OFFICE OF THE GOVERNOR

Andy Beshear Capitol Building, Suite 100
GOVERNOR 700 Capitol Avenue
Frankfort, KY 40601
(502) b64-2611
Fax: (502) 564-2517

April 10, 2024
Dear Members of the House of Representatives and Senate:

[ have acted on the bills attached, even though no appropriations were provided in either
the bills themselves or in a budget bill. Some of these bills represent good public policy and
programs, but lack any of the resources needed to implement them. The estimated costs of these
policies and programs were known and communicated, and there is still time in this legislative
session to add appropriations in the last two legislative days to rectify the omissions.

In Fletcher v. Commonweaith, 163 S.W.2d 852 (2005), the Kentucky Supreme Court
established the limitations on implementing statutory policies and programs when the legislature
does not appropriate funds. In Fletcher, the Court held that “in the absence of a specific
appropriation, or a statutory, constitutional, or federal mandate, ... the unambiguous language of
Section 230 [of the Kentucky Constitution] prohibits the withdrawal of funds from the State
Treasury.” The Court continued by stating, “...the mere existence of a statute that can be
implemented only if funded does not mandate an appropriation. ‘[Tlhe General Assembly is
permitted through the reduction or elimination of an appropriation, to effectively eliminate the

efficacy of existing statutes .... .” (quoting Commonwealth ex rel. Armstrong v. Collins, 709
S.W.2d 437 (Ky. 1986)).

More recently, the United States District Court for the Western District of Kentucky wrote
that “Under Kentucky law, a bill that requires funding to execute but does not contain a funding
provision cannot be executed.” Planned Parenthood Great Northwest, Hawaii, Alaska, Indiana,
and Kentucky, Inc. v. Cameron, 603 F.Supp.3d 501, 523-24 (W.D. Ky. 2022) (citing Fletcher),
vacated and remanded on other grounds by Planned Parenthood Great Northwest, Hawaii,
Alaska, Indiana, and Kentucky v. Cameron, 2023 WL 362977 (6th Cir. May 24, 2023).

These holdings are simple: if the legislature creates a policy or program but does not
provide funding, it does not intend for the executive branch to perform those services over the
biennium.

There are several other bills that [ have signed which also impose new costs without an
appropriation, but the return of a statutory process that allows increases in appropriations for
agency funds, along with the availability of funds, satisfies the appropriation need. Moreover,
legislation like Senate Bill 127, which creates a new program, includes the phrase “subject to
available funds,” explicitly acknowledging that funding is necessary to implement the bill.

@GovAndyBeshear | GOVERNOR.KY.GOV K-I-EENA\TI\{lJ‘C‘KY An Equal Opportunity Employer M/F/D
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The omission of an appropriation is the same as its elimination. The budget for each agency
is put together in great detail combining the costs of current service requirements plus identified
additions for certain purposes. If a bill includes new expenditure requirements, it is expected that
an appropriation will be provided for its implementation. The benefit of the General Assembly’s
documentation of what is in the budget makes plain whether the new requirements were taken into
account. These bills are lacking the appropriations necessary to implement these legislative acts.

Sincerely,

y Beshear
Governor

Attachment
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ALLIsON BALL
AubDITOR OF PuBLIC ACCOUNTS

April 4, 2025

Secretary Eric Friedlander
Cabinet of Health and Family Services
275 East Main Street, SW-A

Frankfort, KY 40621
Dear Secretary Friedlander:

On November 8, 2024, the Kentucky Auditor of Public Accounts (APA) notified the Cabinet for
Health and Family Services (CHFS) of our intent to perform a preliminary assessment of the Office
of the Governor’s and CHFS’s execution of 2024 Senate Bill 151 (SB 151). Based on this
preliminary assessment, we identified issues for which additional examination procedures are
warranted. As such, the APA is conducting a limited-scope special examination to further address
these matters but may expand the scope of the examination if circumstances warrant.

The initial scope will cover the period of November 1, 2023, through April 1, 2025, but may vary
depending on available documentation and data. Additionally, at its discretion, the APA may
expand the subject areas or duration of this examination to address high-risk areas identified during
fieldwork.

The Objectives of Special Examinations

Special examinations are conducted by the APA to examine a particular issue with the finances or
operations of a particular entity. These examinations are designed to provide an assessment of the
facts obtained during the examination. In making this assessment, auditors exercise their
professional judgment and maintain professional skepticism throughout the examination. They
will also, among other things, determine whether SB 151 can be executed.

Because of the inherent limitations of an examination, together with the inherent limitations of
internal control, an unavoidable risk that some deficiencies or material weaknesses may not be
detected exists, even though the examination is properly planned and performed. Please note that
the determination of abuse is subjective, and Government Auditing Standards does not require
auditors to detect abuse.

Our responsibility as auditors is limited to the period covered by our examination and does not
extend to any other periods. As stated above, the time period covered in this examination is

209 ST. CLair STREET TeLerHOoNE 502.564.5841
FrankrFrorT, KY 40601-1817 FacsimiLe 502.564.2912
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Secretary Eric Friedlander

Cabinet of Health and Family Services
April 4, 2025

Page 2

November 1, 2023, through April 1, 2025. However, this time period may be extended at the
APA’s discretion if necessary.

Compliance with Laws and Regulations

The objective of our examination will not be to provide an opinion on any financial statements but
to review a specific matter brought to our attention. As a result, during the limited examination,
we will perform tests and procedures to determine compliance with applicable policies and
procedures, laws, regulations, contracts, and agreements.

Management Responsibilities

KRS 43.080 mandates that the APA has access to and may examine all “books, accounts, reports,
vouchers, correspondence files, records, money, and property” in the course of its investigation
and that every officer or employee having such records or property in his or her possession or
under his or her control permit access to and examination of such upon the APA’s request. As
such, our engagement will be conducted with the understanding that management has a
responsibility to provide the APA with:

e Access to all information the APA may request for the purpose of the special examination;

e Unrestricted access to current and former personnel from whom the APA determines it is
necessary to obtain evidence; and

e A liaison who can promptly provide requested documentation to the APA and answer
questions. The APA has traditionally communicated with Leesa Harrison and Astrud
Masterson in this regard but is happy to communicate with whomever you designate.

We understand that your employees will prepare all materials we request and will locate any
documents or support for any other transactions we select for testing. In addition, we will require
suitable workspace and parking for APA auditors as needed to conduct interviews of staff, review
documents, or perform other examination-related work. APA staff and your liaison will coordinate
accessibility.

As part of our process, we may request from management written confirmation concerning
representations made to us in connection with the examination. We may request written
representations from your attorneys as part of the engagement, and they may bill you for
responding to this inquiry.
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Page 3

Documentation Request

As part of this engagement, we would like to make a follow-up request for information and
documentation that we did not receive in response to our initial November 8 preliminary
assessment letter request. This information includes the following:

1. All communications associated with DCBS’s budget request and the creation of its budget.

2. All internal CHFS communications and external communications between CHFS and the
Governor’s Office, CHFS and the Office of State Budget Director, CHFS and the General
Assembly, CHFS and the federal government, and CHFS and any other party pertaining to
the execution of SB 151, including documents exchanged in the course of those
communications.

3. All information pertaining to CHFS’s and the Governor’s Office’s execution of SB 151.

4. All documentation, including communications, pertaining to and showing itemized
accounts of DCBS expenditures.

5. All documentation, including communications, pertaining to and showing DCBS’s
decision-making for when, how much, for what purpose, and why certain unrestricted
funds became obligated in fiscal year 2025.

We would also like to initially request the following information:

1. DCBS’s organizational chart.

2. Alist of every DCBS officer and employee and his or her salary, status, title, organizational
unit, and job duties.

3. All active DCBS’s contracts with vendors.

4. All information regarding new programs DCBS created during fiscal year 2025.

Finally, we would like to notify you that we will be reaching out to schedule interviews with
individuals within CHFS and DCBS.

Reporting

Upon completion of the special examination, we will issue a report describing any findings
identified and recommendations offered to address the matters described within those findings.
Our report will be addressed to the agency head of CHFS. Circumstances may arise in which our
report may differ from its expected form and content based on the results of our examination.

In accordance with KRS 43.090(1), CHFS will have an opportunity to provide a response to the
draft report within 15 days of receipt of the draft report. Furthermore, CHFS will be required to
provide a corrective action plan to the APA and the state legislature within 60 days of the report’s
release. The estimated period for completion of this engagement is dependent upon multiple
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factors, including timely receipt of requested information and cooperation from management and
staff.

Engagement Administration

During the engagement, we may communicate with you or your personnel via e-mail, and you
should be aware that communication in those mediums contains a risk of misdirected or intercepted
communications.

Shawnna Crouse, Deputy State Auditor, is the engagement partner for this engagement. The
Deputy State Auditor is responsible for direction, supervision, and review for all engagements
performed by the APA. Alexander Magera, Executive Director of the Office of Special
Examinations, will assist the Deputy State Auditor with whatever tasks she needs him to perform.

Our fee for these services will be at our standard $84/hour rate plus out-of-pocket costs. Our
invoices for these fees will be rendered at the completion of the examination unless other
arrangements are made between CHFS and the APA for interim billing. The total cost of the
examination is based on anticipated cooperation from your personnel and the assumption that
unexpected circumstances will not be encountered during the examination.

During the course of the examination, we may observe opportunities for economy in, or improved
controls over, your operations. We will bring such matters to the attention of the appropriate level
of management, either orally or in writing.

You should inform us of facts that may affect the financial and operational activities of which you
may become aware during the period of the special examination to the date of the auditor’s report.

It is our policy to keep records related to this examination for a period of time after the
examination. If we are aware that a federal awarding agency, pass-through entity, or auditee is
contesting a finding, we will contact the party or parties contesting the finding for guidance prior
to destroying the documentation. However, the APA does not keep any original client records, so
we will return those to you at the completion of the services rendered under this engagement. When
records are returned to you, it is your responsibility to retain and protect your records for possible
future use, including potential examination by government or regulatory agencies.

At the conclusion of our engagement, we may communicate to you the following significant
findings from the examination:

e Significant issues, if any, arising from the examination that were discussed, or the subject
of correspondence, with management;
e Disagreements with management, if any; and
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e Other findings or issues, if any, arising from the examination that are, in our professional
judgment, significant and relevant to CHFS’s operations.

The documentation for this engagement is the property of the APA and constitutes confidential
information. However, we may be requested to make certain documentation available to other
regulators pursuant to authority given to them by law or regulation, or to peer reviewers. If
requested, access to such documentation will be provided under the supervision of the APA’s
personnel. Furthermore, upon request, we may provide copies of selected documentation to other
regulatory agencies. These regulatory agencies may intend, or decide, to distribute the copies of
information contained therein to others, including other governmental agencies.

We greatly appreciate your time and attention to this matter and sincerely appreciate any assistance
you and your staff will provide during the course of our work. If you have any questions, please
contact Alexander Magera, Executive Director of the Office of Special Examinations, at
alexander.magera@ky.gov.

Sincerely,

; )
Shawnna Crouse, CPA
Deputy State Auditor
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From: Crouse, Shawnna (APA)

To: Friedlander, Eric C (CHFS Office of the Secretary); Dennis, Lesa M (CHFS DCBS)
Cc: Duke, Wesley W (CHFS OLS); Magera, Alexander Y (APA)

Subject: RE: Examination Notification

Date: Thursday, April 10, 2025 4:40:29 PM

Attachments: image001.png

Importance: High

Hi - Following up on the notification we sent this past Friday, | wanted to let you know what the next step in our
process is. We need to schedule an in-person entrance conference between us, the both of you, and the individual
or individuals that you designate as your point(s) of contact. We will go over some examination information that will
be helpful for your offices to know, make additional document requests, and ask the individuals present some
questions about some general information we have received and obtained.

Here are some dates and times next week that work for us:

1. All day on Monday, April 14th;
2. From 9 a.m. to noon on Tuesday, April 15th;

3. From9a.m.to 10:30 a.m. and 1 p.m. to 4 p.m. on Thursday, April 17th.
Let us know what works best for you; we are happy to accommodate.

Best,

Shawnna Ingram Crouse

Deputy State Auditor

Kentucky Auditor of Public Accounts
(502)209-2902

From: Magera, Alexander Y (APA) <alexander.magera@ky.gov>

Sent: Friday, April 4, 2025 5:06 PM

To: Friedlander, Eric C (CHFS Office of the Secretary) <Eric.Friedlander@ky.gov>; Dennis, Lesa M
(CHFS DCBS) <Lesa.Dennis@ky.gov>

Cc: Crouse, Shawnna (APA) <shawnna.crouse@ky.gov>; Duke, Wesley W (CHFS OLS)
<WesleyW.Duke@ky.gov>

Subject: Examination Notification

*CAUTION** PDF attachments may contain links to malicious sites. Please contact the COT

iService Desk ServiceCorrespondence@ky.gov for any assistance.

Secretary Friedlander and Commissioner Dennis,
Attached is an engagement letter from the Auditor of Public Accounts to CHFS notifying you of
our intent to proceed formally with the next step of our examination into the Office of the

Governor’s and CHFS’s ability to execute 2024 Senate Bill 151.

In short, the letter explains that the APA is requesting additional documentation and

CE48E6D9-8A16-4F32-A74D-75686437AD88 : 000046 of 000090



information and would like to conduct interviews with a number of individuals within CHFS
and DCBS. Normally, when we audit or conduct an examination of CHFS, we work with either
Leesa Harrison or Astrud Masterson as CHFS’s office liaison to coordinate document and
information transmission and to schedule interviews. However, we are amenable to working
with whomever you choose.

If you would like to discuss this matter and work toward a solution to execute SB 151 outside
of a formal engagement, let us know—we are happy to do so. Otherwise, we will proceed
accordingly with our examination.

Feel free to reach out at any time with any questions or concerns you have.

Alexander Magera
General Counsel
L] Auditor of Public Accounts

(502)209-2921

www.auditor.ky.gov
This message, and any attachments, is for the intended recipient(s) only. It may contain
personal information or information which is confidential or privileged. It is for the exclusive
use of the intended recipient(s).
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From: Duke, Wesley W (CHFS OLS)

To: Crouse, Shawnna (APA); Magera, Alexander Y (APA)

Cc: Eriedlander, Eric C (CHFS Office of the Secretary); Dennis, Lesa M (CHFS DCBS)
Date: Friday, April 11, 2025 3:57:58 PM

Attachments: APA engagement response.pdf

Letter to ACF for SB 151 2024.pdf
HHS responses to SB 151 inquiry.pdf
image001.png

*CAUTION** PDF attachments may contain links to malicious sites. Please contact the COT

i Service Desk ServiceCorrespondence@ky.gov for any assistance.

Please see the attached response to your correspondence and attachments

Wesley W. Duke

General Counsel

Cabinet For Health and Family Services
275 East Main Street

Frankfort, Kentucky 40621
502-564-7042

502-545-7663-Cell

Under Kentucky Rule of Evidence 503, this communication may be confidential and is not intended
to be disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to or on behalf of the Office of Legal Services.

This communication may contain information which is confidential. It is for the exclusive use of the
intended recipient(s). If you are not the intended recipient(s) please note that any form of
distribution, copying, forwarding or use of this communication or the information therein is strictly
prohibited and may be unlawful. If you have received this communication in error please return it to
the sender then delete the communication and destroy any copies. It should be expressly
understood that the Office of Legal Services cannot guarantee the security of the transmission and
assumes no responsibility for intentional or accidental receipt by a third party.

[-<]
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CABINET FOR HEALTH AND FAMILY SERVICES
OFFICE OF LEGAL SERVICES

Andy Beshear 275 East Main Street, 5W-B Eric C. Friedlander
Governor Frankfort, KY 40621 Secretary
502-564-7905
502-564-7573 Wesley W. Duke

www.chfs.ky.gov General Counsel

April 11, 2024

Shawnna Crouse

Deputy State Auditor
Auditor of Public Accounts
209 St. Clair St.

Frankfort, KY 40601

Dear Ms. Crouse,

This letter is to response to your engagement letter sent to Secretary Friedlander on April 4, 2025
announcing the intent of the Auditor of Public Accounts to conduct a “limited scope special examination™ into
the Cabinet for Health and Family Services’ execution of SB 151 passed during the 2024 Regular Session without
an appropriation. Any further inquiry into the Cabinet’s inability to implement the unfunded mandated, Senate
Bill 151, is inappropriate and unnecessary. The General Assembly failed to appropriate funds for implementation
of Senate Bill 151, which the Cabinet and the Governor made the General Assembly aware of before and after
its passage. The General Assembly still failed to act. In response to your office’s “preliminary assessment” in
November 2024, the Cabinet provided you with the documents and information responsive to your requests.
Those documents and that information remain the only relevant items concerning the Cabinet’s inability to
implement Senate Bill 151 without any appropriation from the legislature.

With regard to your latest requests, please see the below responses.
For the five numbered requests for additional information:

1. The documents requested were sent to you in the information provided in November, 2024.

2. Again, the Cabinet is unable to implement Senate Bill 151 because of the General Assembly’s failure
to provide a budget appropriation for the bill. As such, there are no documents responsive to this
request. However, the Cabinet did seek guidance from our federal partners on this issue and they
provided the attached letter, which the Cabinet provided to members of the General Assembly.

3. Again, the Cabinet is unable to implement Senate Bill 151 because of the General Assembly’s failure
to provide a budget appropriation for the bill. Therefore, there are no documents responsive to this

Kentucky.gov KE N T U C KY An Equal Opportunity Employer M/F/D

request.
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4. The Auditor of Public Accounts already has access to this information through the state eMARS

system.

This request seeks information outside of the functions of the Auditor’s office and seeks information
related to the internal policy making process of the Cabinet, specifically, the Department of
Community Based Services.

In response to your entirely new requests the Cabinet states as follows:

1.

The DCBS organization chart is available online — https://extranet.personnel.ky.gov/
DHRAOrgCharts/OC-53736.pdf.

This request is overly broad and unduly burdensome. This request calls for: “A list of every DCBS
officer and employee, and his or her salary, status, title, organization unit, and job duties.” This would
require the Department for Community Based Services and its limited human resources staff to,
instead of carrying out their daily duties, manually review each individual personal file of the
thousands of employees to find the information requested. The Department currently has nearly 5,000
full-time employees. This request also does not identify any date range, meaning Department
employees would have to determine what employees have left the Department’s employment in the
unspecified time period and what employees started working for the Department in the unspecified
time period.

This information is available online through the Finance and Administration Cabinet transparency
website — https://transparency.ky.gov/search/Pages/contractsearch.aspx#/welcome.

4. There are no documents or additional information responsive to this request.

In addition, the Cabinet reiterates its objection to the assertion that the Auditor’s office has authority to

charge the Cabinet the costs of its “preliminary assessment” or “limited scope special examination.” As
previously stated in my November 12, 2024 letter to you, although the Auditor’s office may charge for its
services provided in the normal course of its statutory authority, the “preliminary assessment” to determine the
validity of “concerns” regarding legislation that cannot legally be implemented falls outside the scope of the
authority of the Auditor’s office under KRS Chapter 43, and any costs charged to the Cabinet would therefore
and therefore any charges would be improper.

Sincerely,

/s/ Wesley W. Duke

Wesley W. Duke

General Counsel

Cabinet for Health and Family Services
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DPP-178
TWIST #: (R. 08/21))

Kentucky Department for Community Based Services

Acknowledgement Statement: Options and Available
Services for Relative And Fictive Kin Caregivers

Signatures below indicate that (1) Department for Community Based Services (DCBS) staff has informed
relative or fictive kin caregiver(s) about available options and services, (2) relative or fictive kin caregiver(s)
have had the opportunity to ask and have their questions answered, (3) DCBS staff has given the relative or
fictive kin caregiver(s) a copy of the relative and fictive kin caregiver brochure prior to placing a child in the
home of a caregiver, and (4) DCBS has provided the relative and fictive kin caregiver(s) the link to the video
further breaking down service array options.

In addition, signatures below indicate that the relative or fictive kin caregiver(s) has been informed of the
right to seek legal counsel, prior to deciding, in order to determine which option best meets needs of the
family.

Furthermore, DCBS staff are to inform the relative or fictive kin caregiver(s) that if it is determined the
placement is a risk to the child’s safety or well-being, or not in the child’s best interest, that the child may be
removed from the caregiver's home. It should be explained that unless it is an emergency situation, DCBS
must give the relative or fictive kin caregiver(s) ten days written notice, and the relative or fictive kin
caregiver(s) may have a right to an appeal. However, it should be explained that the courts are not required
to give such notice of decision to remove a child.

My signature below indicates that my options and available services were explained to me, | had the
opportunity to ask questions, and | watched the video provided to me by DCBS, breaking down service
array options, prior to the child being placed in my home,
https://prd.webapps.chfs.ky.qov/kyfaces/Home/Videos?tab=kinship. Additionally, the caregiver(s) should
check the legal options which they are choosing to pursue. The caregiver(s) understands that if temporary
custody is granted to the caregiver(s), that the option to pursue approval as a foster parent is no longer
available.

[] Caregiver(s) had a custody arrangement prior to DCBS involvement.

[C] Caregiver(s) chooses to seek temporary custody
of

(Child’s Name(s))

] Caregiver(s) chooses to seek approval as a DCBS foster parent

for

(Child’s Name(s))
Signature of Relative/Fictive Kin Caregiver(s) Date
Printed Name of Relative/Fictive Kin Caregiver(s) Date

This form may not be altered without prior approval from the Out of Home Care Branch Manager within the Division of Protection and Permanency.
Revised 08/21
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DPP-178
TWIST #: (R. 08/21))

Street and No. City County State Zip Code
FOR USE BY DCBS STAFF:

e My signature below indicates that | have explained the permanency options and support services
available to the relative and fictive kin caregiver(s), and | have provided the link to the service array
video to the relative of fictive kin caregiver(s). | take responsibility for ensuring that all options are clearly
explained and understood by the relative or fictive kin caregiver(s).

¢ If there are additional questions that | cannot answer, | will provide that information to the relative or
fictive kin caregiver(s) as soon as possible.

¢ | have reviewed and discussed the relative and fictive kin caregiver brochure with the relative or fictive
kin caregiver(s).

o DCBS will provide ongoing discussion regarding permanency options and support services at all
subsequent family team meetings (FTMs), home visits, court hearings, Foster Care Review Board
meetings, and family visitations.

Signature of DCBS Staff Date

DCBS Staff Contact Telephone Number

This form may not be altered without prior approval from the Out of Home Care Branch Manager within the Division of Protection and Permanency.
Revised 08/21
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COMMONWEALTH OF KENTUCKY
OFFICE OF THE GOVERNOR

Andy Beshear Capitol Building, Suite 100
GOVERMNOR 700 Capitol Avenue
Frankfort, KY 40801
(502) 564-2611
Fax: (502) 564-2517

March 27,2025

Dear Members of the House of Representatives and Senate:

I have acted on the bills attached, even though no appropriations were
provided. Some of these bills represent good public policy and programs, but lack the
resources needed to implement them. The estimated costs of these policies and
programs were known and communicated. and there 1s still time in this legislative
session to add appropriations in the last two legislative days to rectify the omissions.

In Fletcher v. Commonwealth. 163 W .2d 852 (2005), the Kentucky Supreme
Court established the limitations on implementing statutory policies and programs
when the legislature does not appropriate funds. In Fletcher, the Court held that "in
the absence of a specific appropriation, or a statutory, constitutional, or federal
mandate, .. the unambiguous language of Section 230 [of the Kentucky Constitution]
prohibits the withdrawal of funds from the State Treasury." The Court continued by
stating. " ___ the mere existence of a statute that can be implemented only 1if funded
does not mandate an appropriation. '[TThe General Assembly is permitted through the
reduction or elimination of an appropriation, to effectively eliminate the efficacy of
existing statutes ..... " {quoting Commonwealth ex rel. Armstrong v. Collins, 709
S.W.2d 437 (Ky. 1986)).

More recently, the United States District Court for the Western District of
Kentucky wrote that "Under Kentucky law, a bill that requires funding to execute but
does not contain a funding provision cannot be executed." Planned Parenthood Great
Northwest, Hawaii, Alaska, Indiana, and Kentucky, Inc. v. Cameron, 603
F Supp.3d 501, 523-24 (WD. Ky. 2022) (citing Flefcher), vacated and remanded
on other grounds by Planned Parenthood Great Northwest, Hawaii, Alaska,
Indiana, and Kentucky v. Cameron, 2023 WL 362977 (6th Cir. May 24, 2023).

These holdings are simple: if the legislature creates a policy or program but
does not provide fundmg. 1t does not intend for the executive branch to perform
those services over the biennium.

The omission of an appropriation is the same as its elimination  The budget
for each agency 1s put together m great detail combmmg the costs of current
service requirements plus identified additions for certamn purposes. If a bill
includes new

@GovAndyBeshear | GOVERNOR.KY. GOV KE NTUCKY An Equal Opportunity Employver M/F/D
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expenditure requirements, it is expected that an appropriation will be provided for its
implementation. The benefit of the General Assembly's documentation of what 1s 1n
the budget makes plam whether the new requirements were taken mnto account. These
bills are lacking the appropriations necessary to implement these legislative acts.

Singerely,

Bt

Andy Beshear
Governor
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Fiscal Notes for Bills that have Passed the 2025 Regular Session of the General
Assembly with No Appropriation

HE 346 — AN ACT relating to air guality programs and declaring an emergency.

House Bill 346 1s estimated to reduce fiscal year 2025 fee revenues by $1,076.700, Title V air
emission assessment on certain pieces of equipment. for calendar year 2023. These revenues
were mncluded in the Division of Air Quality enacted budget and relied upon to carry out 1ts
requirements.

HE 390 — AN ACT relating to motor vehicle insurance.

House Bill 390 15 estimatad to cost between $600.000 and $1.1 mullion for initial costs to
program the KAVIS system and $750.000 in operating costs in the second and subsequent vears
to establish and administer an accessible online insurance verification system.

HE 398 — AN ACT relating to occupational safety and health.

House Bill 398 would allow the Franklin Circuit Court to award expenses incurred such as court
costs and attorney’s fees against the Department of Workplace Standards resulting in a potential
cost increase. Since award amounts would be based on future court cases the amount of the cost
increase 1s currently undeterminable.

HE 495 — AN ACT relating to healthcare services and declaring an emergency.

House Bill 495 1s estimated to cost the Medicaid program $6.3-39.8 million ($540.000-51.95
million state funds) for increased behavioral and mental health services for 5.000-10.000

persons. Other states with similar laws have experienced an increase in suicide attempts. some by
as much as 72%. The increase m services expected include an additional six hours of behavioral
health counseling and therapy, an increase in pharmacy costs, and increased psychiatric
hospitalization.

HE 695 — AN ACT relating to the Medicaid program and declaring an emergency.

House Bill 695 15 estimated to cost $2_8 million ($1 4 million state funds) for a new procurement
of Medicaid managed care organization contracts by January 1, 2027, an 18-month process
requiring a full request for proposals in the summer of 2025. The costs mnclude the services of a
contractor to assist with developing the request for proposal. The bill 1s also estimated to cost $1
million ($500.000 state funds) to conduct a managed care long-term services study.

HB 775 — AN ACT relating to development areas.
House Bill 775 1s estimated to cost $490,000 for four additional staff and operating costs for the
administration of the expanded Pilot Tax Increment Financing program.
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SE 4 — AN ACT relating to protection of information and declaring an emergency.

Senate Bill 4 1s estimated to cost at least $2.5 million, $2 million for an application portfolio
management system and $500,000 for staff in the Commonwealth Office of Technology. to
operate a centralized registry of artificial intelligence (AI) systems in Kentucky state government
and to implement an AT governance process ensuring adherence to regulatory standards, security,
privacy, risk mitigation, and ethical practices. Unknowns include the cost of standing up a
security architecture specifically for the defense of AI systems.

SB 27 — AN ACT relating to Parkinson's disease.

Senate Bill 27 1z estimated to require an imitial one-time cost of $635,000 to $1 million and
$100,000 in annual ongoing costs in state funding to set up a Parkinson's Disease Registry.

This estimate comes from looking at six other states. mcluding Utah, Nebraska, and South

Carolma_ that have already established or are working to establish similar registries.

SB 43 — AN ACT relating to operator's licenses.
Senate Bill 43 1s estimated to cost less than $100,000. The bill removes the $200 per day cap on
review board member compensation, which will increase the cost of hearings.

SB 63 — AN ACT relating to street-legal special purpose vehicles.

Senate Bill 63 is estimated to cost $492 000 This includes three additional Motor Vehicle
Licensing staff to cover the additional workload: $317.000, $100,000 for changes to the KAVIS
system changes, and $75.,000 for additional enforcement efforts by the Motor Vehicle
Commuission regarding dealers that would be under the junisdiction of the Commussion.

SE 89 — AN ACT relating to environmental protection and declaring an emergency.

Senate Bill 89 1s estimated to cost $2.625.000 mncluding an annual cost increase of $1.8 million
for additional staff and operating expenses, and $225.000 for vehicles, and a decrease of
$600,000 in program revenue. The bill requires some permit renewals to include a site visit and
investigation that 1s not required under current law. The site visit and investigation are necessary
to determine if a waterway meets the new definition of navigable waterways. That could involve
8,000 currently permitted sites over a number of years. The $600,000 reduction in program
revenue 1s due to the overall reduction in permitted sites.

CE48E6D9-8A16-4F32-A74D-75686437AD88 : 000087 of 000090



COMMONWEALTH OF KENTUCKY
FRANKLIN CIRCUIT COURT
DIVISION __

CASE NO.
Electronically filed

ALLISON BALL, in her official capacity as
the Kentucky Auditor of Public Accounts
Plaintiff

V.

ANDREW GRAHAM BESHEAR, in his official capacity as
Governor of the Commonwealth of Kentucky, et al.
Defendants

NOTICE OF ELECTION OF ELECTRONIC SERVICE

Auditor Allison Joy Ball, in her official capacity as Kentucky Auditor of
Public Accounts, hereby gives notice pursuant to CR 5.02(2) that her
undersigned counsel elect to effectuate and receive electronic service of
documents via email. All papers, filings, discovery, and other documents
required to be served shall be served on the undersigned by email at the
following email addresses:

- Alexander Magera, alexander.magera@ky.gov

- Jeremy Sylvester, jeremy.sylvester@ky.gov

- Savannah Baker, savannah.baker@ky.gov

Pursuant to CR 5.02(2), all counsel in this action are requested and
required to provide their email addresses promptly to the undersigned counsel

for service of all future papers, filings, discovery, and other documents required
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to be served. Please take notice that unless otherwise notified, the undersigned
counsel will effectuate service of documents via electronic means upon the

email addresses listed in the Certificate of Service.

Respectfully submitted,

/s/ Alexander Y. Magera
Alexander Y. Magera (No. 97708)
Jeremy Sylvester (No. 92771)
Savannah Baker (No. 99492)
Office of the Auditor of Public Accounts
209 St. Clair Street

Frankfort, Kentucky 40601
Phone: (5602) 564-5841
Alexander.Magera@ky.gov
Jeremy.Sylvester@ky.gov
Savannah.Baker@ky.gov

Counsel for Auditor Ball
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PROOF OF SERVICE

I certify that on May 15, 2025, I filed a copy of the foregoing with the
Court’s electronic filing system, which caused a copy to be served on all counsel
of record. I also certify that I mailed and emailed the foregoing to the addresses
listed below, in addition to effectuating service through the Attorney General’s
Office pursuant to CR 4.04(6):

S. Travis Mayo

Office of the Governor

700 Capital Avenue, Suite 100
Frankfort, Kentucky 40601
travis.mayo@ky.gov

Counsel for Governor Beshear

Wesley Duke

Office of the Secretary

275 E. Main St. 5W-A
Frankfort, Kentucky 40621
wesleyw.duke@ky.gov

Counsel for the Cabinet for Health and Family Services

/s/ Alexander Y. Magera
Counsel for Auditor Ball

CE48E6D9-8A16-4F32-A74D-75686437AD88 : 000090 of 000090



	1.File 1
	2.File 2
	3.File 3
	4.File 4
	5.File 5
	6.File 6
	7.File 7
	8.File 8
	9.File 9
	10.File 10
	11.File 11
	12.File 12
	13.File 13

